The best time to do a Protective Property
Trust

We strongly advise that you plan ahead while
you are in good health and have full mental
capacity. As with any planning, it is more
effective the earlier it is done.

Ending the Protective Property Trust

When the surviving partner (or life tfenant) has
passed away, the Trust will be wound up by
the Trustees.

How to protect your savings and
investments

In addition to a life interest in property Trust,
you can incorporate a different form of Trust
intfo your Will called a ‘Flexible Life Interest
Trust' to protect your savings and investments.
This creates a life interest in property and a

life interest in the ‘residue’ which means that
the surviving spouse/partner is granted a life
interest in the house as before, but is also
granted the right to income from other assets
such as cash and investments. In this way, the
capital is protected within the Trust for your
eventual beneficiaries, and the local authority
is prevented from gaining access to these
assets as well.
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How to protect your assets whilst you
are both still alive

Neither the Protective Property Trust nor the
Flexible Life Interest Trust take effect until the
first of you dies which leaves part of your
estate still vulnerable. If you are single and
need care, or you are married and you
both need residential care, then nothing is
protected.

This can be remedied by establishing a Trust
whilst you are still alive, known as the Family
Protection Trust. It protects your assets,
ensures that your family receives their rightful
inheritance and avoids probate, allowing
quicker distribution of the assets to your
beneficiaries.

Next steps

Having a Trust in place is essential to protect
your property and assets from unintended
recipients and to ensure your wealth is
distributed to your rightful beneficiaries.

To discuss setting up a Trust as part of
your estate planning needs, please call
Eleanor Betts on 0121 663 0975 or emaiil
eleanorbetts@thinkwillsandprobate.co.uk

0121 663 0975

www. thinkwillsandprobate.co.uk

1705 High Street, Knowle, Solihull, B93 OLN
TS2, Pinewood Business Park, Coleshill Road, Marston Green, Solihull, B37 7HG
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The steps taken to prevent your hard-earned wealth from passing to unintended beneficiaries are
known as Estate Planning and extend beyond just having a simple Will.

Property ownership

The way your property is owned is fundamental
to achieving your wealth preservation objectives
and forms the cornerstone upon which most
estate planning is built.

Under current law in England and Wales there
are only two ways in which two or more people
can jointly own property between them:

¢ As Joint Tenants — where, on the death of
the first joint owner, the property or asset
automatically passes to the surviving joint
owner(s). This cannot be overruled by
your Will and therefore almost certainly
contravenes your estate planning
objectives or wishes.

As Tenants-in-Common - where each joint
owner owns ad specific proportion of the
property (usually 50% each) totalling 100%.
Your share of the property can then be
passed under the terms of your Will and steps
taken to protect and preserve this for your
intended beneficiaries.

It is essential to have the ability to pass your
share of the property in your Will:

¢ To avoid disinheriting your beneficiaries

If your surviving spouse/partner remarries,
or owns property jointly with a new
spouse/partner, assets can pass outside
of the original family unit and away from
your children/beneficiaries, effectively
disinheriting them as a result of death or
divorce. Owning the property as Tenants-
in-Common ensures that your share of
the property (usually 50%) goes to your
beneficiaries in due course, after the survivor
has passed away.

To protect your children from a previous
relationship(s)

If you and your spouse/partner already
have children from previous relationships
you can ensure the children receive the

desired proportions of your individual estates,

whilst still providing for each other during
your lifetime.

* To protect against care fees

If you go into care, your local authority has
the power to take all your assets/capital as
care fees, right down to your last £14,250.

Changing ownership from Joint Tenants to
Tenants-in-Common

The first step in effective estate planning is to
change the ownership structure of your property
to Tenants-in-Common. The process is largely

a paperwork exercise and involves notifying

the Land Registry (if the property is registered)
and a restriction placed on the Proprietorship
Register to prevent any one owner disposing of
the property without the consent of the other(s).
We prepare all the paperwork for you and fully
explain what the documents are before you
sign.

How the Protective Property Trust works

Once you own your property as Tenants-in-
Common, the next step is to incorporate a life
interest Trust in your Wills.

Using a Protective Property Trust, your partner/
spouse is granted a life interest to your asset(s)/
property giving them the right to enjoy the

use of the asset or the income it generates.
However they have no ownership rights or
access to the capital which is protected and
preserved for your infended beneficiaries, i.e.
your children.

Your infended beneficiaries will receive their
share of the property once the life interest has
ceased, usually on the death of the life fenant,
i.e. your spouse/partner. However, you can
restrict the life tenancy to a specific period of
time or make it conditional so that, for example,
it ceases upon re-marriage.

Protection against care home fees

Care fees are charged on any capital you own,
including your home, your savings and your
investments, right down to your last £14,250.

Your main asset is likely to be the family home
and no doubt you will want to pass this on

to your children and/or other intended
beneficiaries. But with the average cost of
care estimated at £140,000 and with 11in 2
women and 1 in 3 men needing long-term
care, it is easy to see how a substantial part
of your estate could disappear to meet these
fees.

Even if one partner goes into care, as long as
the other partner is sfill alive and living in the
property , it will be excluded from care home
fees assessment.

The usual scenario is that you both live at
home until one of you passes away and the
survivor eventually goes into care. At this
point, the local authority needs to assess

the capital of the person going into care
and if they own the property outright, the
value of the property is included in the
assessment. However, if their share of the
property is owned by the Protective Property
Trust, the Trust retains ownership until the
surviving partner passes away and pays no
rent, rendering the value of the property as
“effectively nil” under current fee assessment
guidelines.

Of course, the local authority will look at any
estate planning carried out and the reasons
behind it, and if it suspects this has been
done solely to avoid paying care home fees
the planning is likely to be challenged and
reversed. However estate planning that
ensures your wealth is passed down your
bloodline to your children and other intended
beneficiaries is acceptable, and from a legal
point of view you have not deprived the local
authority of anything because you still own
half a house each.

The Trustees of the Protective Property Trust will
usually be the surviving spouse/partner and

at least one other person (normally children, if
old enough, or other relatives or beneficiaries).
There must be at least two Trustees and they
must act unanimously so that the spouse/
partner can never be overruled. In addition,
the Trust itself protects the life tenant during
their lifetime.

There must always be two Trustees and if one
dies, the remaining Trustee has the power o
appoint somebody else under the terms written
into your Wills when incorporating the life interest.

The Trust is only set up when the first person
passes away. Whilst both parties are alive
nothing happens, other than the way the
property is owned which has changed from
joint tenants to Tenants-in-Common.

When the Trust is activated, the Trustees of

the Trust become Tenants-in-Common owners
of the property with the survivor, and as such, it
is essential that the interests of the Trustees are
registered at the Land Registry. This forms part of
the probate process and will cost about £200-
£300.

There have been cases where the local authority
has ignored the Tenants-In-Common restriction
and attempted to persuade the survivor to sell
the property, effectively converting his/her half
of the property into an assessable asset for care
fee purposes. It is vital, therefore, that proper
procedure is followed by the executors of the
estate.

You can move house at any tfime whilst both
you and your spouse/partner are alive except
you must remember to own your new house as
Tenants-in-Common.

After the first death, the survivor can still move
house as normal but the only difference here is
that the relevant documentation and deeds are
signed by the Trustees rather than the survivor
alone.

It is advisable however that you take professional
advice if you are considering moving house,
particularly affer the first death has occurred,
because it's very easy to inadvertently undo all
your estate planning.

A life interest is assessable for Inheritance

Tax calculations, but is not included for any
assessment of your assets by the local authority
if you go info care. If you have an Inheritance
Tax liability we can assist you to mitigate this.
For further information, please contact us on
0121 663 0975.





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.3
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed false
  /PassThroughJPEGImages true
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 524288
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 350
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 350
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Average
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /FlateEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox false
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (Use Output Condition Identifier)
  /PDFXOutputConditionIdentifier ("CGATS TR 001")
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /CreateJDFFile false
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


